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Wiite, LLC for Daniel J. Evans.

Khanh Le, Trademark Exam ning Attorney, Law Ofice 104
(M chael Ham |ton, Managi ng Attorney).

Before Sinmms, Seeherman and Drost, Adm nistrative TrademarKk
Judges.

Opi nion by Simrs, Adm nistrative Trademark Judge:

Dani el J. Evans (hereafter applicant) has appeal ed
fromthe final refusal to register the mark | CESPI KE f or
services now identified as mai ntenance services, nanely,
freezing of fluid lines, in dass 37.' The Exami ning
Attorney has refused registration on the ground that the

speci nen i s unacceptabl e because it does not show use of

1 Application Serial No. 75/979,988, created as a divisional

application on Nov. 1, 2000.
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the mark | CESPI KE for applicant’s naintenance services but
rather is used to refer to a freezing device or plunbing
tool. Applicant has appeal ed and both the Exam ning
Attorney and applicant have submitted briefs. No oral
heari ng was requested.

The record in this case shows that applicant
originally filed an intent-to-use application (Serial No.
75/ 556, 521) to register the mark | CESPI KE on Septenber 21,
1998, for goods anended to read “manual | y- operated pl unbi ng
tool for freezing fluid Iines for the purpose of
mai ntenance,” in Class 8, and for “maintenance servi ces,
namely, freezing of fluid lines,” in Cass 37. The mark
was published for opposition on Cctober 26, 1999, and a
notice of allowance was issued thereafter. On July 17,
2000, applicant filed both a statenent of use as well as a
request to divide the original application, retaining the
goods in the parent application and creating the instant
di vi si onal application for the maintenance services.? The
statenent of use indicated that applicant began use of his
mark for the services in June 1998 and commenced first use
in commrerce in April 2000. The statenent of use further

i ndicated that the mark | CESPI KE was used on brochures,

2 According to Office records, applicant has filed a nunber of
extensions of time in which to file a statenent of use in the parent
application.
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| etterheads and pronotional materials. The specinmen is

reproduced bel ow: 3
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3 The specimen of record states, in part: “FREEZETEC, INC. ‘Pipe

Freezing Service’ -1 NTRODUCI NG THE NEW | CESPI KE FREEZI NG DEVI CE-
CALL: (407) 257-4756 FOR AN ESTI MATE - - FREEZES WATERLI NES EVEN W TH
M NOR FLOW VALVE LEAKAGE. - - - PREVENTS DRAI NI NG OF SYSTEM WHI LE
KEEPI NG MAI N SYSTEM I N OPERATI ON- - -+ PREVENTS LOSS OF CHEM CAL
TREATMENT AND LOSS OF MAN HOURS VENTI NG EACH COL- - - - PREVENTS
POSTPONI NG REPAI RS/ REPLACEMENT UNTI L THOSE COLD JANUARY NI GHTS: -~
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The Exami ning Attorney argues that this specinen of
use shows the mark | CESPI KE being used to identify and
refer to applicant’s plunbing tool and not to his
mai nt enance service. That is, the specinmen does not
evi dence use of the mark in the sale or advertising of
applicant’s service of freezing fluid lines but identifies
only the freezing device or tool used in rendering
applicant’s service. The Exam ning Attorney acknow edges
that the mark | CESPI KE appears in close proximty to the

words “Pi pe Freezing Service,” but the mark does not

identify this service, according to the Exam ning Attorney.

Wiile it is clear that the applicant

of fers pipe freezing services, it is

equally clear that the mark “icespi ke”

is not being used to describe such services.
The mark appears only once in the specinen

and it is used in association with the

words, “freezing device.” The fact that

the mark is in close proximty to the

phrase “pipe freezing service,” does not
change this result. |In fact, consunmers are
nore likely to perceive the words, “Freezetec,
Inc.,” as the mark that is associated with the
pi pe freezing services, than the nmark at issue.

Brief, 4.

Appl i cant, on the other hand, contends that the
speci men shows a direct association between the mark and
applicant’s services because the mark appears directly
bel ow t he words “Pi pe Freezing Service.” Al so, applicant

points to the words “freezes waterlines” beneath the mark
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showi ng use, according to applicant, in the pronotion of
hi s mai nt enance services. The fact that applicant al so
uses the nane to identify a product used to performthe
freezing does not lead to the conclusion, according to
applicant, that consunmers do not recogni ze that applicant
is using the mark for maintenance services. Applicant
mai ntai ns, therefore, that the mark functions as both a
trademark and a service nark.

The speci men submtted to show use of this
termas a service mark is a brochure that
identifies Applicant’s pipe freezing

services and his | CESPI KE freezing device...

In the present case, these brochures of

record are the advertising nmaterials the

appli cant uses to advertise and sell its

[sic] service. The service offered by
Applicant (“pipe freezing”) is clearly
identified on the specinen, as is the mark

| CESPI KE. Prospective custoners are

presented with.this brochure when Applicant
offers its [sic] pipe freezing services, see the
name | CESPIKE in close proximty to the phrase
“pi pe-freezing service,” and wi Il understand
that the service being offered, as well as the
tool used in performng the service, is
identified by the mark | CESPI KE

Request for Reconsideration, filed April 25, 2002, p. 1, 2.

A service mark specinmen nust show the mark as actually
used in the sale or advertising of the services recited in
the application. See TMEP 81301.04. As indicated in TMEP
8§1301. 04(a):

To show service nmark usage, the specinens
must show use of the mark in a manner that
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woul d be perceived by potential purchasers

as identifying the applicant’s services and

i ndicating their source.
I n other words, the specinens nust show use of the
service mark in direct association with the recited
services in the sale or advertising of those services.
In re Universal G| Products Co., 476 F.2d 653, 177
USPQ 456 (CCPA 1973).

Upon careful consideration of this record and the

argunents of the attorneys, we agree with the
Exam ning Attorney that the specinmen of record does
not show use of the mark I CESPIKE i n connection with
applicant’ s nmai ntenance services. The specinen
indicates that applicant is introducing the *“new
| CESPI KE freezing device.” The specinen goes on to
indicate that this device freezes water |ines,
prevents draining of the systemwhile keeping the main
systemin operation, prevents |oss of chem cal
treatment and | oss of man hours in venting each coil
etc. Wiile the mark does appear beneath the words

“Pi pe Freezing Service,” the mark is not used to
identify that service but rather to identify
applicant’s new freezing device. Applicant’s pipe

freezing service is identified by the mark FREEZETEC,

I NC., shown at the top of the specinen. Accordingly,
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t he speci men of record does not show use of the mark
herein sought to be registered for applicant’s
mai nt enance services. See, for exanple, Inre
Universal O Products Co., supra (termthat
identified only a process held not registrable as
service mark, even though applicant was rendering
services and the services were advertised in the sane
brochure in which the name of the process was used);
In re Johnson Controls, Inc., 33 USPQ2d 1318 (TTAB
1994) (1 abel s affi xed to packagi ng of val ves do not
show use of mark for custom manufacturing of valves);
and In re British Cal edonian Airways Ltd., 218 USPQ
737 (TTAB 1983) (hol ding that the mark SKYLOUNGER
identified applicant’s first-class seats and was not
used as a service mark to identify its air
transportation service).

Deci sion: The refusal of registration is

af firned.



